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Mr. Micuae. Mxzs, Advocate, Truſtee 
for Charles Renton and Others 5 1 -£ 


—_— 


_ AGAINST | 2 8 — 
The Heir and Creditors of the late John Gilleſpie, Dro- 


ver, and Mr. Jobn Smith, Writer to the Signet, their 
"re.  * FE 

HIS is a Proceſs for reducing a Diſpoſition of the Lands 
of Greenhill, granted to thelate 70h Gilleſpie by Mrs. 
Renton, while veſtita viro, without her Huſband's Con- 


Surveyor at Largs; and during the Matriape, ſhe ſucceeded to the 
Lands of Greenhill, by the Death of H Brother. Mr. Renton was 


but an imprudent Manager of his Airs, and among the reſt of 
his fooliſh ConduR, after ſhe fell inrotheſe Lands, he took it into 


his Head to turn out ſeveral of the Tenants of the Lands, and to 


->4 


— ſent, when in great Diſtreſs with Sickneſs, and for a 
Sum far below their Value. For underſtanding the Reaſons of Re- 
_ duction, the following Account of the Tranfattions betwixt the Parties 
ſeems neceſſary. Mary Toung was marti to Alexander Renton, late 


Pd 
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| N | 
going on in his impri 11 iT Management, contracted another 2000 
Merks of Debt to. Folic, and prevailed- on her to ſign an 
heritable Bond for 1 n too, on the laſt Day of September 
1721. On theſe twee he obtained a Decreet of poinding 
the Ground in July 172 4 for the whole Rents, except 200 Merks, 
and thereupon he ent gt Poſſeſſion, and lifted the Rents, he 
having taken out Lett. of poinding the Ground in October 17223 
and continued uplifting 

the 200 Merks excepte} r his Decreet, was only the Liferent of 
an old Lady, who hve 13 to the Year 1725. 

Though theſe two 5 did not extend to the third part of the 
Value of the Lands; then n there was no other Debt upon them; 
and though Gilleſpie hal@Mained the foreſaid Decreet of poinding 
the Ground, and ſo w lutely ſure of his Payment; yet to get 
the Penalties accumulate de adjudged the Lands in the 1723, on 
theſe very Bonds, and Gother, by which the accumulate Sum, 
which contains the Penalties of the Bonds, is 1900 Merks above 
the principal Sums and' Angnualrents of the Bonds. This Adjudi- 
cation is led upon a Wifes Pbligement to pay Sums of Money, grant- 

ed flante matrimonig. 

In the 1725, ſhe was in prevailed on by her Huſband to ſign 
another heritable Bond 4 Merks. 

The fame Year her Hultband went abroad to America, and left 
her a Factory, empowerſßß her to manage all his Affairs, to grant 
Proviſions to the young Children, to contract Debts, to grant he- 
ritable or moveable Bonqi and to ſell his Lands in the Town of E- 
dinburgh, or in the Countn + bur did not empower her to ſell her 
own Lands. 4 

In December 1725 he. ed a eat of Proviſion to her five 
younger Children, bearing Annualrent from, and payable at the firſt 
Term after the Deceaſezgt the longeſt Liver of her and her Huſ- 
band, which ſhe confirm znd makes heritable in the 1731, {till ſu- 
perſeding the Payment and the Annualrent to the Deceaſe of her 
Huſband as well as herſelf 

In the Year 1727, ſhe grants an heritable Bond for 1 300 Merks, 
and in the 1731 another for 1000 Merks, for Money borrowed 
from John Gilleſpie, u pon n which Bonds he was infeft. 

It would be obſerve that John Gilleſpie continued in the Poſſeſ- 
fion of the Rent of tig Hands of Greenhill from the WIE Y to the 


1732, and to this Hour be and | bis Creditors. 


In the 17 ; ent 24 Years Purchaſe from 
Allan Colquhoun for Mr. Lockhart of Ol her Superior of theſe 
Lands, which ſhe refuſed, not deſigninf&: ſell the Lands. 

But ſhe falling into a Fever in Octo id November 1732, and 
being i in ſuch Diſtreſs that no Life was ge for to her, Fohn Gil- 
leſpie cauſed draw a Deed without ber yſent or Direction, yea 
without ſo much as her Knowledge, andbrought it to her, cut and 
dry, upon ſtamped Paper. She was deaf, and ſeemingly dy- 
ing. She underſtood not what they res to her, but was prevailed 
with to ſign ir, on the 15th December. gg. The Subſtance of the 
Deed i is this; ſhe, upon the Narrative hat ſhe was heritable Pro- 
prietor of the Lands of Greenhill; and bad a Power from her Huf- 
band to contract Debts, and grant heritable and perſonal Securities 
therefor ; and, upon a Recital of all the forchaid Bonds and Ad- 
judications at his Inſtance, owns there: 8 24,000 Merks of the ſaid 


Debts reſting: at Martinmas laſt, ; that had agreed on 19,600 


Merks, as the Price of the Lands; that John Gilleſpie had paid her 
700 Merks, and was to pay her 4900 Merks more ; therefore ſhe, 
in Fortification and Corroboration of theſe Bonds and the Adjudi- 
cation, except that they ſhall not milfitate perſonally i her 
and her Heirs, or their Eſtate, ſells ud diſpones the Lands of 
Greenhill to him irredeemably, reſervigg to herſelf, in lieu of the 
Annualrent of 4000 Merks of the ſaic 4900 Merks,. her Liferent 
of the Manſion-houſe, Yard, and Office- houſes of Greenhill, as al- 


ſo the Lands reſerved out of the Tenants: Tacks, and haill Duties 
and Caſualties payable by them, excepting 800 Merks of Rent aſ- 


ſigned to John Gilleſpie. He and the Lands are burdened with the 
Payment of the Annualrent of goo Merks to her, during, all the 
Days of her Life, and of the 4900 Merksto her Children, the firſt 
Term after her Deceaſe, with Annualrent from ſaid Term; but ſhe 
got no ſeparate Obligation from Gilleſpie f for the 4.900 Merks, or for 
the Liferent Poſſeſſion of the Manſion-houſe and Office-houſes ; 
ſhe, of the 4900 Merks, gives 800 Merks to each of the N 
younger Children, William, Janet, and Fran, who had got Provi- 


ſions by the ſaid Bonds of Proviſion 1725, and heritable Bond of 


Corroboration 173, but makes theſe Sums bear Annualrent to the 
Children from her own Death, inſtead pf the Death of the longeſt 
Liver of her and her Huſband, as by the Bonds of Provifion 1725 
and 1731. Theſe Proviſions he is declared to have a Power to al- 
ter, but ſhe makes 2 500 Merks Fran to 9 eldeſt Son * 
without 
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with out' any Power of aleering; this alfo bears Anmutrent from the 
firſt Term after her Deczaſe. She warrants: the Lands at all 
Hands, bat delivers up the Papers per aver ſionem, as all the has in her 
Cuſtody ; aſſigns 800 Merks of the Rents during her Life, and 
the whole after her Death, and gives a Precept of Seaſine, with 
all the forefaid real Burdens. To this Deed; her eldeſt Son Alewan- 
ner is a Conſenter, but as it was-always ſuſpected, that Gillaſpie had 

ven or promiſed ſome Money to wa, for going in with Gillgſpie 
in impoling on his Mother, ſo now we find, that he got from Gi. 
leſpie 500 Merks on the-xgth of March following, for which he, Gii- 
leſpie, gets a Diſcharge ef ſo much of the 2500 n which 
was payable to Alexander at his Mother's Death. | 
V pon this Deed John Gilleſpie is infeft the ſame Day, and bisup- 
lifted the 800 Merks of Rent ever ſince, without one Farthing of 
Deduction, and got 48 J. Srerling of Entry Money for an eleven 
Years Tack of this 800 Merks, which is more than a Year's Rent. 
"This was got at the firſt Ser of the Lands by John Gilleſpie, which 
was in 1746. About a Year after the Diſpoſition, he made a Pr 
tence of repairing the Honſe, though he was not bound to do it, 
and thereupon turned her and her Children out of it, and obliged 
them to take her Furniture to the Door, and kept Poſſeſſion of it 
during alt her Lifetime, which was fourteenYears after ſhe was turn- 
ed out of it; and ſhe, having no Copy of the Difpoſition nor Ob- 
Hpation ſigned by Gille, had nothing to ſhow the Injury done 
Her, nor to proſecute the Tn” of it when ſhe was turned 
out. 

About the fame Time, he gave her about 41. Sterling, which he 
faid was the Annualrent of 9oo Merks, which was due to her by 
Her Diſpoſition. But ſhe ſaid, it was impoſſible, bat there was more 
due to her, and defired to ſee the Diſpoſition, before ſhe would 
grant him any Diſcharge ; but he rather chooſed to want her Dif 
charge, than to ſhow her the Diſpoſition; and though ſhe had but 
very little to live upon, yet ſhe would never touch a Farthing of the 
Annualrent of the 900 . except that 47. N N be reckoned 


Þ. 

From the 1738. to this Time, he has: uten from the Tenants, 
beſides his Boo Merks, 8 J. Scots yearly, which was reſerved to her 
by the 1 which is called i in ae Tenants In, ſuperplas 


Teinds, 
Some 


* a 


EY 
Some time after this; Mr. 1 her Husband, returned home 
from America, who was ſurprized to find the Land fold, and his 
Wife turned out of the Manſion-houſe, and living in a Hutt of an 
Office-houſe, he enquired anxiouſly into the Terms of the Bargain; 
but neither his Wife, nor any of his Children, could tell him chem; 
for ſhe had no Copy of the Diſpoſition, and no ſeparate Obligation 
for the Price, and John Gilleſpie ſhifted to ſhow the Diſpoſition 
from time to time; upon which he, in the 1742, concurred with 
his Wife, in raifing a Reduction of it, wherein it, and the Seaſine 
npon it, and all other Infeftments and Adjudications of the Lands 
are called for; but, as Gilleſpie was poſſeſſed of the Lands, and the 
Price too, they were obliged to the Kindneſs of a Friend, for be- 
ing at the Expence of raiſing the Proceſs, and carrying it on for 


_ {ome time, which is not yer.repaid, -...... 
Soon after Mr. Renton the Husband died, and ſhe carried on the 
Proceſs herſelf; but, fearing the thould die, and ſo the Lands fall to 
her eldeft Son, who had joined with OI in impoſing upon her, 
ſhe diſpones the Lands and Proceſs of Reduction to her younger Son 
William, in Truſt, who carried it on ſome Time. Indeed, by Gil- 
leſpie's Art, in making the 4900 Merks, the Remainder of the Price, 
only payable at her Death, and to her Children after it, and ſhe 
having no other Funds, had not Money to carry an the Proceſs 
briſkly; but, at length, on the 20th of February 1747, having given 
in a Condeſcendence of Facts, and Reaſons of Reduction, craved 
and obtained an Act for proving them; but Gilleſpie applied by Re- 
preſentation, and got the Extracting ſtopped, February 26th 1747, 
and obtained till June to give in Anſwers to the Condeſcendence,; 
but the Anſwers not being given in, he is ordered again, on the 24th 
of July, to give them in againſt November next, and on the r3th of 
November, Gilleſpie objects to the Mandate produced from William 
Renton, who was then gone abroad as a common Soldier, which was 
" repelled, and Gilleſpie again ordained: to give in Anſwers to the 
Condeſcendence and Reaſons of Reduction, and at length, on the 
20th of ſaid November 1747, is the Purſuer allowed till next Calling 
to ſee the Anſwers. The Purſuer inrolled the Cauſe again on the 
27th of November, when the Ordinary repelled the firſt Reaſon of 
Reduction, viz. the Diſpoſition's being granted. without the Con- 
ſent of her Husband, leaving the Purſuer to inſiſt in her Reaſons of 
Circumvention and Leſion, as accords. The Purſuer again inrolled 
the Cauſe on the 8th of January 1748, and inſiſted on the ſecond 
Mo B f Reaſon 
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| Reaſon of Reduction, her taking 1 upon her own 
Bonds, granted ante matrimonio, in Payment of the Price of her 
Lands, and craved the Defender might be ordained to produce the 
Adjudication and Bonds granted by her; and accordingly he was 
ordained to produce them, but they were never produced till June 
1757. This minute Deduction of the Purſuer's inſiſting, and De- 
fender's oppoſing the Progreſs of this Cauſe, is ro ſhow, that the 
Delays in it were occaſioned by the Defender, not the Purſuer, at 
this Period; and that though the Purſuer had not been ſo forward, 

it was in the Defender's Power to oblige the Purſuer to proceed, af. 
ter the Proceſs was raiſed, or to obtain an Abſolvitor. But, at this 
time, when the inſtrumentary Witneſſes were alive, as they were, 
for ſeveral Vears after the Defender allowed it to ſleep, though he 
had Money enough at that time to carry it on, conſcious, they 


would have proved, that there was no previous Communing with 
Mrs. Renton, about the Sale of the Lands, before the Diſpoſition 


was brought to her to be ſigned. This ſhows it was a Miſrepreſen- 
tation in the Defender's Bill, for getting this Cauſe into the ſhort 
Roll, that the Delays in this Cauſe were all owing to the Purſuer, 
and ſpeaking, as if it had been out of Gilleſpic's Power to proceed 
8 

It is true, chat! in che 1748, es. Renton was dead, and had left 
no Money behind her; but the Remainder of the Price of theſe 
Lands, which could not be touched, without homologating the 
Sale and Diſpoſition ; and Mr. Menzies, the Purſuers Fruſtee, hav- 
ing Buſineſs in England, he alſo allowed i it to fleep, till he returned 


from England in May 1756. 
The Court will be informed, that William Renton, for Want of a 


Stock, which his Mother could not give him, having diſponed 


her Lands, and by Gilleſpie's Art ſuſpended the Payment of the 


Remainder of the Price till her Death, took on to be a Soldier; and 


when he was going abroad with the Regiment, Mrs. Renton in- 
treated Mr. Michael Menzics, Advocate, to accept of the Truſt, and 
ordered William to convey all that ſtood in his Perſon, both the 
Lands and Proceſs, to Mr. Menzizs; which accordingly he did: 

And as Mr. Menziess Father was firſt Couſin to her Husband, he ac- 
cepted of it, and gave a Backbond in the Terms ſhe defired, which 
were, that he ſhould denude of all, when ever ſhe required Rim ſo to 
do, by a Writ under her Hand ; but, failing ſuch an Order, he is 
taken bound to profecute tlie Reduction, either by Proceſs or Arbi- 


tration; 


tration; but is not at all ſubject to the Direction or Controul of her 
Children or Grandchild, as ſhe knew, that her eldeſt Son had been 
drawn in to join with Gilleſpie, in egregiouſly leſing her, and that 
he might have Influence over her Grandchild, who was his Son. Mr. 
Menzies, in the Event of prevailing in the Reduction, is bound to 
ſell the Lands, and divide the Price, after Payment of Gilleſpie's 
Debt, among her Children, and Grandchild by her eldeſt Son. 
Soon after this Tranſaction, Mrs. Renton died, and Mr. Menzies his 
Affairs called him to England, from whence he only returned in May 
1756, as has been ſaid. | 
Then he found that Gilleſpie, who had got Poſſeſſion of the reſt 
of the Land, by Mrs. Renton's Death, in 1747, had failed in 
the 1752, that he had diſponed his Effects to a Truſtee, for the 
Behoof of his Creditors, viz. Mr. Fohn Smith, Writer to the Sig- 
net, and that the Truſtee had ſold theſe Lands for 30,000 Merks, in 
in 1753, to James Macharg, but that he had not paid up the Price on 
account of this Reduction. Upon this the Memorialiſt offered to 
the Truſtee for Gilleſpie, and to his Creditors, to ſubmit the Re- 
duction to Arbiters, and preſſed them to it, but they refuſed, fo 
Mr. Menzies was obliged to waken the old Proceſs, and transfer it 
againſt George Gilleſpie, the Son and Heir of John, who was dead; 
but in the mean time, viz. in December 1756, Macharg ſells the 
Land again to James Sime, Writer in Edinburgh, for 34,200 Merks, 
for the Behoof of his Grace the Duke of Douglas, who allowed the 
Lands to be poſſeſſed at the old Rent, by tacit Relocation, from Year 
to Year, for the Years 1757, and 1758, by which it was ſuſpected 
that his Grace's Managers did not incline to ſet the Lands to the 
utmoſt that could be got for them, as that would make the Reaſons 
of Reduction more glaring ; ſo an Agreement was made with his 
Grace, that though the Truſtee ſhould prevail in the Reduction, 
his Grace ſhould have the Lands for the 34,200 Merks, as that was 
reckoned an adequate Price. Some Months after this Agreement, 
viz, in July laſt, 1758, the Lands are ſet for nineteen Years, at 
1 200 Merks of Rent, and for the nineteen Years Tack, a Graſſum 3 
1 of 100 J. Sterling, paid, which makes the Rent in effect, 140 
5 Merks yearly, and the Tenant takes the Burden of the Ceſs, Mini- 4 2. Mi 
ET ſter's Stipend, School-maſter's Fees, and Reparation of Houſes, be- bl 
; ſides the Rent. 
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This Proceſs being wakened and transſerred, was remitted to the | | 


Ranking of Gilleſpic's Creditors, depending before Lord —— 
| is 


| | 8 
his Lordſhip renewed the Interlocutor of the former Ordinary, or- 
daining Gilleſpie to produce the Grounds of Debt, which were a 
great Part of the onerous Cauſe of the Diſpoſition by Mrs. Renton 
to him, in obedience to which, the Defender produced the foreſaid 
five heritable Bonds, the Decreet, and Letters of poinding the 
Ground, and the Adjudication above mentioned. 

On the 23d of June 1757, his Lordſhip, at the Suit of the De- 
fender, ordered the Purſuer to give in a Memorial on the Caſe, in 
obedience to which, one was prepared, but at a Calling, June 3oth, 
his Lordſhip repelled the Reaſons of Reduction, and decerned, in 
reſpect they were not given in, for ſo the Clerk had wrote the In- 
terlocutor, June 23d, ordering the Reaſons of Reduction to be given 
in, not a Memorial on the Caſe, as the Purſuer believed; for the 
Reaſons of Reduction were given in ten Years before, while the 
Cauſe depended before the former Ordinary : But this Interlocutor 
being pronounced, obliged the Purſuer to give in a Repreſentation 
to his Lordſhip againſt it, wherein the Reafons of Reduction are 
fully fer forth, to which Anſwers were given in for Gilleſpie's Credi- 
tors, and Mr. John Smith, their Truſtee ; upon which, his Lord- 
hip, Fuly 21ſt 1757, before Anſwer, allowed the Purſuer to prove 
his Condeſcendence, and the ſeveral Particulars ſet forth in the ſaid 
Repreſentation, with all others which he may think material, and 
allowed the Defenders to prove the ſeveral Particulars ſet forth in 
their Anfwers, and all others which they may think material, alt 
prout de jure, and granted Diligence. Now the Proof is led, Avi- 
fandum and Circumduction hinc inde granted, and the State being, 

repared, the Proof comes to be adviſed. 
The firſt Reafon of Reduction inſiſted on before the former Or- 
dinary was, that ſhe had ſold the Lands in her Huſband's Abſence, 
and without his Advice and: Conſent, and therefore her Diſpoſition 
was null. To which it was anſwered, that ſhe had a Factory from 
him in 1725, impowering her to manage all his Affairs in his Ab- 
fence, to grant fuitable Proviſions in favours: of their Children, to- 
contract Debts, and to grant heritable or perſonal Securities for the 
ſame, and Power to ſell his Lands in Town and Country, and there- 
fore, her Diſpoſition of theſe Lands of Greenhill, was good, upon 
which the I. ord Ordinary repelled that Reaſon of Reduction, leav- 
ing the Purſuer to inſiſt in her Reaſons of Circumvention and Leſion, 
as accords. Though theſe Lands were none of the Huſband's, and- 
though ſhe had got no Power from her Huſband. to ſell her own: 
Lands; 


| | | 9 CER: 
Lands; and indeedhe could not, by Way of Factory, ' diveſt him- 
ſelf, and veſt her, with his jus mariti, and curatorial Power over 
her Eſtate; he could not make her a Major, who is by Law a Mi- 
nor. "Mu | | 1 1 | 

The ſecond Reaſon of Reduction is, that ſhe was leſed and im- 
poſed on, in owning that.there was 14,000 Merks due to Gilleſpie 
in December 1752, the Date of the Diſpoſition, and in allowing, in 
Payment of the Price of the Lands, an Adjudication led upon her 

own Obligations, to pay Sums of Money granted, ſtante matrimonio. 
That ſhe did not owe him 14,000 Merks at Martinmas 1732 
appears from this, that the principal Sums in the whole Bonds, 
granted by her to him, amount only to 12,700 Merks, and count- 
ing the Intereſt of them all, down to Martinmas 1732, it only 
comes to 6614 Merks, 35. 4d. of which Gilleſpie owns, in his Ad- 
judication, that he had received 100 Merks; ſo that the Annual- 
rent due at Martinmas 1732, was only 6514 Merks, 33. 4 d. where- 
as the Rents intromitted with: by him, preceeding that Term, 
come to 8000 Merks. But that Mr. Gilleſpie may not be denied 
Credit for any Article that we can think of his being entitled to, we 
ſhall give him Credit for the Expence of taking and regiſtrating the 
Seaſine on every heritable Bond, and Annualrent of it, to Mariinmas 
1732, that is, the Sum of 163/. 67. Scors, according to an Ac- 
count given in to the Proceſs, which being added to the 6514 
Merks, 3s. 44. makes 6729 Merks, 8s. but the Rents intromitted 
with by him, prior to, and at Martiumas 1732, amounted to 8000 
Merks, conſequently the principal Sum was encroached upon 2270 
Merks, inſtead of which, when ſhe owns herſelf Debitor in 14, ooo 
Merks, ſhe owns ſhe is owing the principal Sum, and 1300 Merks 
more, as 14,090 Merks is 1300 Merks more than 12,700, ſo ſhe 
was leſed in the Sum of 1300 Merks, and 2270 Merks, in all 3570 
Merks. That Gilleſpie intromitred with the Rents of theſe Lands, 
to the Extent of 8000 Merks, appears from his inſiſting in a Poind- 
ing the Ground in the Spring of the Year 1722, and obtaining a 
Decreet of poinding the Ground in Fuly 21ſt, faid Year, and from 
his taking out Letters of poinding the Ground on October zd, faid 
Year, by which he debarred all others from touching them, and 
no doubt he had a Right ro the Rents for Crop 1722, and is juſtly 
charged with them. Bur farther, we have had the good Fortune 
to recover a Receipt of his, for the Martinmas Rent 1722, as alſo 
for Whitſunday and Martinmas 1723, granted to Walter Corſer, one 
of the Tenants, decerned againſt 9 the Decreet of * _ 
k IOund. 
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Ground. This Receipt is dated the f4th of December 1723, and 
is for 300 Merks, his Rent being 200 Merks yearly. We have alſo 
got other Receipts of his to the ſame Tenant, for his Rent 1724. 
We have alſo recovered his Receipt to James Carmichael, for his Rent 
for the Terms of J/hitſunday and Martinmas 1723, which Re- 
ceipt is dated December 11th, 1723. This Receipt is con- 
rained in a Book of Receipts granted to the ſaid James Car- 
michael, by Jahn Gilleſpie, and was produced by Daniel Carmichael, 
a preſent Tenant in the Lands, a Witneſs in this Cauſe, and Son to 
the ſaid James. In this Book, the Receipts for every Year's Rent, 
from the 1723, to Martinmas 1732, ſigned by Gilleſpie, are con- 
tained ; and it is obſervable, that the Rent of the Year paſt, is al- 
ways paid January or February the Year following, except one, which 
is only paid in June the Year following, from which it appears, Gi/- 
leſpie not only lifted Carmichael's Rent from the 1723 incluſive, to 
the 1732, alſo incluſive, but that they were paid to him with un- 
common Punctuality. That he received alſo the Rents from the 
other Tenants, appears from the Depoſition of ſaid Daniel Carmichael, 
the 7th Witreſs, which begins about the Middle of Page 17 of the 
State, and runs thus: Daniel Carmichael, Tenant in Greenhill, aged 
fifty years and upwards, depones, That his Father came to be Tenant in 
Greenhill above 30 Years ago ; that the Deponent then ſtaid with hisFather, 
which was much about the Time Mr. Renton went abroad to America. 
That John Gilleſpie received the Rent from the Depanent's Father, and alſo 
the Money-rent of two other Ploughs, amounting in whole to 600 Mer. 
The old Lady, who was then alive, got 200 Merks from the other Plough, 
that the old Lady lived ſome Years after his Father came there, but how 
long he cannot be poſitive. Depones, That after the old Lady's Death, 
John Gilleſpie »plifted the whole 800 Merks, and continued to do {6 till 
the Time of his Bankruptcy. Depones, that the Tack granted to his Fa- 
ther, he has not ; but depones, that his Father*s Tack was for the fame 
Rent, and on the Terms with the other Ploughs, his Father having had a 
auhole Plough. Depones, that he paid his Rent duly once a Year, to John 
Gilleſpie, from that Time to his Bankruptcy, without any Deduction, on 
account of Ceſe, Miniſter*s Stipends, or any other publick Burdens, or Re- 
parations of Houſes, all theſe being paid by the Deponent himſelf, over and 
above the 200 Merks payable by him : That the Rent was paid every half 
Year ſince Gilleſpie's Bankruptcy. And the eighth Witneſs, Page 18 
of the State, near the Foot, William- Taylor, Tenant in Greenhill, 
aged fifty-ſeven Years, or thereby, depones, That he came to Greenhill about 
thirty-three Years ago, (his Oath is taken in December 1757) to dwell 
| | with 


a — — 5 . , 
- 
_ = — ——— 1 0 
1 


with his Wifes Father James Carmichael, who had one of the Ploughs of the 
Lands of Greenhill ; hat two Years thereafter he got half a Plough of the 
ſaid Landi into his own Poſſeſſion, ſeparate from his F ather-in-law*s Plough. 
Depones, as to John Gilleſpie's receiving the Rents before and after the old 
Lady GreenhilPs Death, conform to Daniel Carmichael, the preceeding 
Witneſs, and exhibits a Tack of his Share of the ſaid Lands, from Mrs. 
| Renton, for thirteen Years, from Martinmas 1731. Aud depones, That 
he paid the Money-rent, and Preſtations therein, duly once a Year, as 
mentioned in the ſaid Tack, the Money-rent being paid to John Gilleſpie 
without any Deduction, down to the Time of his Bankruptcy, the Depo- 
nent having paid all publick Burdens, and the Reparation of the Houſes, o- 
ver and above his Money-rent, and the Rent was paid every half Year, 
after Gilleſpie's Bankrupicy. James Hutchiſon, who is one of the Te- 
nants decerned againſt in the Decreet of Poinding the Ground, is 
the 14th Witneſs, (his Depoſition beginning near the Foot of Page 
20th of the State,) aged oO Tears, depones, That it is thirty- 
ix Years ſince he entered to be Tenant in Greenhill (his Oath is emitted 
in July 1758) that he and his Brother Robert had a Plough of Land, for 
which they paid 200 Mer Scots, Depones, That they paid the ſaid Sum 
to the old Lady Greenhill, during her Life, whoſe Name was Mary Dick, 
who died about four Fears after the Deponent and his Brother entered to 
be Tenants : That after ſhe died, they paid their Rent to John Gilleſpie 
and they paid the ſame to him yearly, till he quit the Ground, about the Year 
. the Decreet and Letters of Poinding the Ground, joined 
to theſe Receipts and Depoſit ions, it is evident, that 70% Gilleſpie, 
ſrom the Year 1722 incluſive, to the Death of Mary Dick, the old 
Lady Greenhill, got 600 Merks yearly, and from her Death to Mar- 
tinmas 1732, 800 Merks yearly. But James Hutchiſon deponcs, 
that it is 36 Years before his deponing, that he entered ro be Te- 
nant in Greenhill, which comes to the Year 1722, and he is one of 
the Tenants decerned againſt in the Decreet of poinding the Ground 
in July 1722. He depones, that the old Lady died about four Years 
after he and his Brother entered to be Tenants, now the Year 1725 
comes to be four Years, counting the 1722 the firſt Year. And 
Alan Colquhoun, Writer in Edinburgh, who ſtaid often with his Mc- 
ther and his Uncle Mr. Lockharz, at his Houle of Wiſton, and fo was 
well acquainted with the old Lady Greenhill, who lived in the fame 
Pariſh, depones, (P. 21. f the State, near the Head) that Mary 
Dick, the old Lady Greenhill, died about the Year 1725, and to 


find the Time preciſely, a Certificate from the Seſſion-clerk is pro- 
duced, 
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duced, which bears, that, by the Inſcription on her Grave-ſtone, it 
appears, that ſhe died December 4th, 1725, conſequently, he re- 
ceived 600 Merks yearly from 1722 to 1725, both incluſive, that 
is 2400 Merks, and from the 1726 to 1732 iucluſive, which is ſeven 
Years, 800 Merks yearly, which comes to 5600 Merks, and theſe 
two Sums come to 8000 Merks, conſequently, when ſhe is made.to 
own, that ſhe was owing 14,000 Merks at Martinmas 1732, ſhe is 
leſed and impoſed on in the Sum of 3570 Merks. 

But the Defender will perhaps alledge, that the Penalties accumu- 
. lated in the Adjudication, which amount to 1900 Merks, muſt bear 
Annualrent from the Date of the Adjudication, the 27th of No- 
vember 1723 to Mariinmas 1732, and muſt be placed to Gilleſpic's 
Credit. Theſe amount to 855 Merks, which, joined to the Pe- 
nalties themſelves, which are 1900 Merks, make 2755 Merks, and 
when theſe are placed to Gilleſpie's Credit, then Mrs. Renton is not 
at all leſed, or, at leaſt, not ſo much as has been alledged. Bur 
what egregious Leſion and Impoſition was this? To make a poor 
Woman pay Annualrents of Penalties, accumulated in an Adjudica- 
tion upon her own Obligations, to pay Money granted ſante matri- 
monio, and to make her take theſe Annualrents and Penalties in part 
Payment of the Rents intromitted with by Gilleſpie, or of the Price 
of her Lands. * 5 3 
For it is triti juris, that a Wife's perſonal Obligement to pay 
Money granted, ſtante matrimonio, is null, Fong granted with the 
— Huſband's Conſent ; and ſo an Adjudication led upon that perſonal 
Obligement is null: Thus, on the 14th June 1715, Shearers againſt 
Ker, where the Wife had granted heritable Security, as here, and al- 
fo a perſonal Obligement to pay, upon which Obligement to pay, 
an Adjudication was led; the Lords found, that the Adjudication 
was null, but the Infeftment of Annualrent good; yet Mrs. Renton 
is made to ratify this Adjudication, and to take a Diſcharge of it as 
fo much of the Price of her Land, yea, as 14,000 Merks of the 
Price of it: So ſhe was leſed in 1900 Merks, in taking the Penal- 
ties, and in 855 Merks, in taking the Annualrent of the Penalties 
for nine Years ; 2755 Merks, as Articles of Diſcharge of Gilleſpie's 
Intromiſſions; and in 800 Merks ; tho' 2755 Merks were allowed to 
Gilleſpie. Now, it is ſubmitted to your Lordſhips, if this Leſion 
and Circumvention is not fo groſs, joined to the Want of the Huſ- 
band's Advice and Conſent, that it ſhould reduce this Diſpoſition, 
though there had been no other Reaſon of Reduction. ans 
. the 
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The third Reaſon of e that, though the Debt of 
the Huſband is thus paid, yet there is no Diſcharge given to the 
- Mr. Renton, the Huſband, had Ggned along with his Wife, and 
bound himſelf to pay Bonds to the Extent: of 10, 400 Merks, and 
by his Factory to her, he was bound to pay the other 2300 Merks, 
borrowed by her from Gilleſpie, that was 12, 700 Merks, and theſe, 
wich the Annualrents of them, were partly paid by his. Intromiſ- 
ſions, and the Remainder by the Price of the Lands. It was ſurely 
juſt, that the Bonds ſhonld have been diſcharged, and given up to 
his Wife, who paid them; but, inſtead of that, Gilleſpie does not 
fo much as diſcharge the Huſband: by the Acceptance of the Diſ- 
poſition. The only Clauſe in the Deed that looks like a Diſcharge 
is this, after reciting the heritable Bonds and Adjudication, and that 
there: was 4000 Merks of them reſting ; that ſhe had agreed upon 
19, 600 Merks, as the Price of the Lands: Therefore, witt ye me, in 
« Corroboration and Fortsfication of-' the . Writs above mentioned, and 
% but Hurt and Prejudice thereto in any Sort, except that the ſaid Writs 
4 ſhall not militate againſt me and my Heirs perſonally, or againſt our E- 
« ſtate, in all Time coming This Exception from her Corrobora- 
tion of theſe Bonds, in favour of herſelf and her Heirs, is the only 
Clauſe which has any Colour of a Diſcharge. But ſurely: that is no 
Diſcharge to the Huſband, and as it is, Galleſþie had this Deed in his 
Hand, neither the Wife nor the Huſband had it, nor fo much as a 
Copy of it: So the Huſband might have been caſt into Priſon up- 
on theſe Bonds, and could not have found a Cautioner for ſuch a 
Sum, and neither his Wife nor he knew the Tenor of this Deed, 
by which theſe Bonds are paid, and if they had known the Te- 
nor. of it, as they did, after raiſing this Proceſs of Reduction, it 
really contains no. Diſcharge to the Huſband, - but a Ratification of 
the Benda bf the. Wife. 17 oo oh AG on ug ind 3 Lis 
The Anſwer to this third Reaſon of Reduction was, that the 
Diſpoſition itſelf is an effectual Diſcharge: of theſe Debts: So that 
there was no occaſion for a ſeparate Diſcharge; though this would 
not have been refuſed, if it had been aſked. - But from what has 
been faid, that Anſwer is inſufficient; for though the Diſpoſition 
bears like a Diſcharge to the Wife and her Heirs, it bears none to 
the Huſband, as has been ſaid: And if this Land had been over- 
blown with Sand, as other Lands have been; or had it been in 
a Situation to be waſhed 1 by a River, as ſome * 
| 73 Om an 
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and Plains upon the Sides of Rivers are; and if this Land 
had been waſhed away, ſo that the Value of the Land was loſt; 
would not the Huſband been ſtill liable to theſe Debts, notwith- 


ſtanding this Diſpoſition? - Surely he would, ſince he was not diſ- 


charged, and Gilleſpie does not accept che Lands i in Payment of theſe 
Bonds. Beſides, though the taking theſeBonds in Part- payment of the 
Price of the Lands might have been ſuſtained as Payment of them, 
yet by her not getting a diſtinct and ſeparate Diſcharge delivered to 
her; if he had been charged upon theſe Bonds, and then pleaded 
they were really paid, as being taken in Part of the Price of the 
Land, that would have been a Homolgation of the Sale, and a Bar 
to his concurring with his Wife in a Reduction of this Deed, if it 
had been never ſo unjuſt : So by this Art he could not plead the 
Bonds were paid, without paſſing from the Reduction; conſequent- 


ly it is evident the Wife was impoſed on in her Huſband's Ab- 
ſence, in taking theſe Bonds in Payment of the Price of her Land, 
without getting a ſeparate Diſcharge, at leaſt a diſtin& Diſcharge 


in favours of her Huſband, whoſe Debts they were. Surely the 


Huſband, if preſent, would never have conſented to ſuch a Deed'; 


and though the Huſband's Abſence alone did not annul this: Deed, 
yet, joined to this Impoſition, it ſhould reduce it. 

Add to this, there is no Veſtige of a Diſcharge of the Aub 
rents of theſe Bonds from their Dates, to the Martiumas before 


the Date of this Deed, though they came to no leſs than 6500 
and odd Merks, for they are not taken in Part- payment of the Price, 
ſo the Huſband was neither formally nor virtually diſcharged of them. 
No doubt they were paid by Gilleſpie's Intromiſſions with the Rents 


of the Lands prior to this Diſpoſition; but as ſne was impoſed on 
in owning there was 14000 Merks due without a fitted Account 


with Guilleſpie, it does not appear that Gilleſpie was paid of them; 


and ſo there was no Diſcharge of any Sort to the Huſband of theſe 


Annualrents, except 1 300 Merks of them, as the 14000 Merks 


exceeds the principal Sums of the Bonds in 1300 Merks; if there 


had been a fitted Account betwixt her and Gilleſpie, which in all 
ſuch Caſes is uſual, as it is prudent and neceſſary, then Gilleſpie 


would have charged himſelf with the Rents of the Lands, intro- 
mitted with by him, amounting” to 8000 Merks, and would have 


taken Credit for the Annualrents, by which it would have appeared 


that theſe Annvalrents were paid. But they were in too great a 


ele for that, as they! were i of her expiring, «ſhe "_ very 
| ll 
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ill at the time, and ſuch a fitted Account, would have ſhowed: 
there were not 14000 due at the Date of the Diſpoſition. 
Though we have been fo lucky as to find Witneſſes and Receipts 
to prove his Intromiſſions with the Rents to the Extent of 8000 
Merks, yet that is a Wonder, after ſuch a Time, and it was impò- 
fing upon Mrs. Renton not to debit: himfelf with that Sum in a fit- 


ted Account, and take Credit for the Annualrents of the Bonds, 


by which it would appear that they were diſcharged. t. | 
The other Branch of the Anſwer is, That a. ſeparate Diſ- 
% charge would not been. refuſed, if it had been aſked.?” Bur the 
not demanding this, is a Demonſtration of Mrs. Renton's Weak⸗ 
neſs, and of the Miſchief of the Want ef her Huſband, or ſome 
proper Perſon to take Care of her Intereſt and her Huſband's, and 
to, of their being impoſed on by Gilleſpie in granting ſuch a Deed: 
The 4th Reaſon was, That ſhe was impoſed upon, and made to 
ſign that Diſpoſition when ſhe was ſorely diſtreſſed with Sickneſs, 
and ſeemed to be at the Point of Death; when ſhe heard ill, and 
did not underſtand what they read to her; and: ſhe had given 


no previous Directions to draw the Diſpoſition, as ſhe had made 


no Agreement about the Sale of the Lands diſponed, but the Diſ- 

ofition was brought to her, cut and dry on ſtampt Paper. 
For Proof of this Reaſon of Reduction, Jean Wilſon, che 20th 
Witneſs, Page 15 of the State, near the Foot, aged about forty- 
one Vears, depones, That ſhe 'went to be a Servant to Mrs. Renton, 
Lady Greenhill, ar Martinmas, about twenty-five Years ago, at Martin- 
mas 1757. That ſoon after ſhe went to her Service, the Lady turned 
fo ſick, - that ſhe could take no Care of her Family, but left it to her 
Daughter Mary: That a few Days after the Deponent entered. to her 
Service, fhe had occaſion to go, on a Saturday, zo fee a Sifter of her 
own, who: was at that Time ſick of a Fever, and returned home on 
Sabbath Night, and was told by her Fellow-ſfervant, that the Lady had. 


been ſo. ill, they were afraid ſhe would have died, and that the Lady, 


had been prayed for that Day in the Church + That when ſhe. went atray 
on Saturday Night, as aforeſaid,, the Lady was ſo bad that ſhe did not 
whink-ſhe would ſee her alive again - That the Miniſter of the Pariſh, 


Mr. Gray, was-ſent for, when they thought her dying, and this was 4. 


conſiderable Time before Richard Dick, John Gilleſpie, and John 
Brownlee dined there. Depones, That the Lady was in great Diſtreſs: 
with Sickneſ; the time they dined there thatthe Lady was waked every, 
Night, like a dying Perſon, both before and after they dined there; 7. 
5 er. 
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Ber Voite mar ſo! unt and'low, har her Daughter Mary had to: repeat 
to the Miniſter what the Lady fatd to hint; that when her Bed war io be 
made, ſhe was fo- weak thad whey lifted her in a pair of Sheets, and laid 
her in another Bed, becauſe ſhe was nor able to fit on a Chair ;| and that 
te Deponenr helped to lift her in thir Manner 5 that when they were: go- 
ing to mike her Bed, bur Voice'was fo weak mar they could ſcarce hear 
Hur fhe faid. Depones, that ſhe heard Lady Greenhilt had diſponed the 
Lands to John - Gilleſpie, a conſiderable: Time after they dined there, 
meaning, that the Lady had diſponcu to Gilleſpie, ' the Lands as the Time 
above mentioned, when they dined" there but this: ſhe was informed of 
forte Time thereafter. Deportes, Nhat ſhe' ſaw Doctor Smellie, and one 
Baillie, à Surgeon, ſometimes wanting: upon her ; that ſhe ſerved the Lady 
Raa Year, ani moſt of the Time ſhe was db. 
The 4th Witneſs, Page Firth of the State, near the Foot, her 
Oath is as follows: Marion Locuhurt, Relict of Wilkam Ronton, Te- 
nant in Greenhill, aged Sixty and upwards, depones, That about 23 
Tears ago, ber deceaſed Hlumbaud was Tenant in the Lands f Greenhill, 
and lived in the Town of Greenhilt ; and that fhe faw Richard Dick, 
Writer in Lanerk, the Morning of the Day in which fhe heard the Lands 
were diſponed ; and thus the ſaid Richard aid to her and her Hushand, 


that John Gilleſpie wur 70 ger the Righe of the Laus in Greenhill thar 


Day: Being aſked by the Defender, that was the Occaſion of Richard 
Diel — Fete Matter to her and ler Husband ? ee Thus 
her Husbantl\ being well acquainted wich Mr. Dick, he, Mr. Dick came 
o him, defiring him to ſhow him the Ground, which he did. Depones, 
That for ſome Weeks before that Time of ſelling the Lands, ſbe, Mrs. Ren- 
ton, was' diſtreſſed with Sickneſs, and in a very low Condition: that when 
they had Occafion to make her Bed, they were obliged 10 lift her, and 
10 lay her in another Bed, or, if they ſer her on a Chair, one to ſupport 
her ; and that ſhe - you her ſometimes herſelf; and that ſhe was fick ſome time 
after the Day the Lands were ſaid to be fold; that ſhe was waked for ſome time 
every Night, both before and after the Sale 5 butcannot tell how long ; that the 
Miniſter was ſeveral times there ; but ſhe does not know, whether he was ſent 

br or not. Depones, That all about her, looked upon her as dying at that time. 
Depones, That ſome Months before that, ſhe was not from home, except at the 
Kirk. Being interrogate for the Defenders, If Mrs. Renton ahways had 
her Senſes during her Sickneſs? Depones, That ſhe was fo weak, fhe could 
not tell; but ſhe never ſaw any Inſtances of ber Wart of Senſe. Being 
interrogate for the Purſuer, If ſhe heard, that John Gilleſpie or Richard 
Dick bad been with Mrs. Renton ſome Months before? Depones, 7. - 


ſhe neither: ſaw them, or heard of their being there; but-6wns, they might 
have been there for any thing ſhe knew. | Being interrogate for the De- 
fenders, depones, That Mrs. Renton, after. ſome: time recovered” out of 
her Sickneſs, and continued in an ordinary State of Henith for ſeveral Years. 
Depones, That on the: Day ile Lands wier ſaid to be fold, there-were no 
Men with Miri. Renton, ſo far as. the Deponent can remember, but John 
Gilleſpie, Richard Dick, Robert Brownlee, and Alexander Renton, 
her Son ; that ſaid Brownlee went np Stairs, and wrote Papers, and 
brought them down, and read them at Mrs. Renton's' Bed-ſide ; ' but ſhe 
does nor know whether they were ſigned or not; that when they went out 
zo rhe Yard, ſhe ſaw them lifting Earth and Stone, before two Witneſſei. 
Jean Ritchie, the ch Witneſs, Page 13th of the State, near the 
Head, ' concurs with the two former Witneſſes, as to the Manner of 
lifting her out of her Bed, when they had Occaſion to make 
it; that ſhe was waked every Night, and that ſhe was looked 
upon as a dying Woman; that the Miniſter was ſometimes ſent for 
to her, when they reckoned ſhe was in Danger: And adds, Thar 
the lifting her out of her Bed, and ſhe being waked ; and that the ſending 
for the Miniſter, and her being looked upon as a dying Woman, was both 
_ before and after the Sale; that ſie ſaw William Smellie, Surgeon in 
Lanerk, ſeveral times awaiting upon her in that Sichneſ. 
Mary Falæoner, the 6th Witneſs, (Page 14th of the State, near 
the Middle) depones, that ſhe waited on Mrs. Renton ſeveral Nights 
that TWinter, that is, waked her on account of her |Sickneſs. Depones, 
that one Night when the. Deponent and Mrs, Renton's Daughter Mary 
ere | waking her, Mrs. Renton, they warmed à Blanket and put it a 
bout her Head, upon which ſhe Mrs. Renton ſaid her Head was all in a 
10W. | n 
Mr. Snellie ſome Years after this went to London, where he taught 
and practiſed Midwifery; there he was examined upon Commiſſion, 
who depones, That he left Scotland, and has reſided in London ſince 
the Year 1739 ; that ſome | Years before he left Scotland, ' he remembers 
he was called as a Phyſician, and attended Lady Greenhill ; bur what 
was the Nature of her 1lIneſ5, or how long he attended, he cannot now re- 
member ; nor does he remember whether ſhe was capable of underſtanding 
Buſineſs, or tranſacting any thing at that time. Deponer, that he remem- 
bers that ſhe was deaf, but not ſo much fo, but that by crying aloud ſhe 
might underſtand what Tas ſaid to her ; and he remembers likewiſe that 

ſhe was in great Danger ; but further _ Deponent knoweth not. Y i 
; 1 1 | | | | Alter 
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Aſter the Doctor had emitted his Oarh, we recovered from a- 
mong Mrs. Renton's Papers the Doctor's Account for Attendance, 
and Medicines furniſned to Mrs. Renton during this Sickneſs. The 
| Account is titled thus are, ACID nnn 2 1 2 
| . Mrs. Renton at GreenhilPs Account to William Smellie. The firſt 
| Article of which is, December. 1 3th, 1732.—Going there, 5s. Then 
follow two Articles of Medicines given her; and on the 15th o- 
ther Medicines are given her: [This is the Date of the Diſpoſi- 
tion under Reduction] The Medicines given her that Day are five 
Anodine Boluſes. Then the Articles go on, of ſeveral Dates, and 
the laſt Article is January 26th, 1733; to which is ſubjoined what 
follows: | 9 ole IJ: | 
Lanerk, December 24, 1735. Received full Payment of the above 
Account. WILLIAM SMELLI Z. 1960 x 
The Diſcharge is holograph of Mr. Smellie, and the Account 
ſeems to be of his writing too. It is evident this Account refers 
to the Sickneſs ſhe had at the Time of her ſigning the Diſpoſition, 
and hereby it appears that he was called two Days before the 
Diſpoſition was figned, and they don't call Doctors in the Country 
ordinarily, except People be in great Danger ; and accordingly he 
depones ſhe was in great Danger; that he gave her Medicines two 
Days before the Diſpoſition-was ſigned, and on the Day it was ſign- 
ed, appears from the Account. I : N 
From theſe Depoſitions it is evident that ſhe ſigned the Diſpo- 
ſition when ſhe was ſorely diſtreſſed with Sickneſs, and ſeemed to 
be at the point of Death, and when ſhe heard very ill, and fo did 
not underſtand what they read to her, which they read over in a 
hurry. 5 
That ſhe had given no previous Directions to draw the Diſpo- 
fition, and had made no Agreement about the Sale of the Lands 
diſponed. Theſe are Negatives, and ſo prove themſelves; and the 
Defenders have not proved, nor could ſo much as condeſcend upon 
one ſingle Communing with Mrs. Renton by Jom Gilleſpie, or Ri- 
chard Dick his Agent, or any other Perſon for Fohn Gilkſpie's Be- 
hoof, previous to her ſigning the Diſpoſition; on the contrar, Ma- 
ry Lockhart, who lived in the Town of Greenhill with her Huſband 
William Renton, a Tenant there, that is, ſhe lived hard by Mrs. 
Renton, depones, (Page 12th of the State, below the Middle) be- 
ing interrogate for the Purſuer, if fhe heard that John Gilleſpie or 
Richard Dick had been with Mrs, Renton for ſome Months before, 
; LLC (meaning 


L i 
(meaning the Time of ſigning the Diſpoſition) depones, ſhe neither ſau- 
them nor heard of their being there, but owns they might have been there 
for any thing ſhe knew, Here one who was daily with Mrs. Renton, 
to whom ſhe had been an old Servant, ſhe never heard of John Gil- 
leſpie, or his Agent, being with Mrs. Renton for ſome Months be- 
fore the ſigning of the Diſpoſition ; which is ſome Evidence that 
they had no Communings with her about the granting of this Diſ- 
poſition, even though ſhe adds very candidly, that it was poſlible 
they might have been there for any thing ſhe knew. In theſe little 
Villages where there is a few Inhabitants, if the Lady had been 
treating of the Sale of her Lands in which they were Tenants, 
it is highly probable they would have heard of it. 
But the Defenders will perhaps ſuggeſt that they are only Credi- 
tors of Gilleſpie's, and ſo not acquainted with the Communings 
that might have been betwixt him and Mrs. Renton before ſigning 
the Diſpoſition. And Richard Dick, Gilleſpie's Agent, and one of 
the Inſtrumentary Witneſſes, is dead, and his Servant Robert Brown- 
lee, the other Inſtrumentary Witneſs, is alſo dead. Anſwered : Da- 
vid Wight, Writer in Edinburgh, was Agent for John Gilleſpie from 
1742, when the Proceſs began, till it fell aſleep in 1748; and ſo 
he knows well if there was any Communing prior to the Diſpoſi- 
tion. He was well acquainted with Mr. Dick, with whom Mr. 
Wight was bred a Writer, and Robert Brownlee Writer in Lanerk ; 
and he was alſo Agent for John Gilleſpie, when he entered into a 
Submiſſion of this Proceſs with Alexander Renton, to be afterwards 
noticed; and he is, and has been the chief Director. of it ever ſince 
it was wakened by the Purſuer; and accordingly he has candidly 
owned in his Depoſition, that he gave partial Counſel to the De- 
fenders, becauſe he was once Doer and Agent for John Gilleſpie in this 
very Proceſs, and gave his Advice as to the Method of conducting his De- 
ence ; and he has even given his Advice in ſo far as he thought it might 
be uſeful in the Steps of Proceſs carried on ſince John Gilleſpie*s Death, 
by the Defenders. Theſe are the Words of his Oath in Page 17th of 
the principal Depoſitions, though they are not taken into the State, 
the Defenders their Agent having taken the printing of the State. 
He could, and no doubt would have told the Defenders, and di- 
rected them what Witneſſes to cite, if he had ever heard of any 
Communings prior to the Date of the Diſpoſition, - Mr. //:ght is 


alſo a Creditor of Joby Gilleſpie's. 
| - e Further, 
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Further, your Lordſhips will be * e that this fourth Rea» 
ſon of Reduction was laid in the ſame Terms in November 1747, as 
appears from Page 31ſt of the Act, as it is narrated above, viz. 
not only mentioning her Sickneſs and Deafneſs, but that ſhe had 
given no previous Directions to draw the Diſpoſition, as ſhe had made no 
Agreement about the Sale of the Lands diſponed, but the Diſpoſition was 
brought to her, cut and dry on Stampi-paper. The Anſwer to this is 
in Page 33d of the State, and is in theſe Terms: The fourth Reaſon 
F Reduction is falſe, and denied. As to the firſt Branch of it con- 
cerning her Sickneſs, your Lordſhips may judge of the Truth of it 
from the above Depoſitions: As to the ſecond, affirming there was 
no previous Agreement about the Sale, nor any Directions given by 
Mrs. Renton. This the Defender ſaid was falſe, and denied: But 
as this ſecond Branch was a Negative, and proved itſelf, if the De- 
fender could have alledged any previous Communings or Bargain, 
or Directions given by her to the Drawer of the Diſpoſition, he 
would have alledged them to diſprove the Negative; and at this 
Time Gilleſpie, and Mr. Dick, the Drawer of the Diſpoſition, and 
his Servant, the other Inſtrumentary Witneſs, Robert Brownlee, were 
all alive; Mr. Alexander Lockhart was then Gilleſpie? Lawyer, and Mr. 
Might, who is a very underſtanding Agent, was his Agent; and if 
they had heard of any previous Communings or Directions given 
by Mrs. ; Renton, would not have omitted them in Anſwer to the 
Negative. But as no fuch Alledgeance was then made, we con- 
clude they had no previous Communings or Directions to condeſcend 
on, which is confirmed by Mr, VWighi's Oath, (Page 36th of the 
State, the roth Line from the Top.) And being interrogate _= the 
Purſuer, if ever they (meaning Mr. Dick and Robert Brownlee, of 
whom he was ſpeaking immediately before) ſaid they got Inſtruction: 
from Mary Young concerning the Terms of the Diſpoſition prior to the 
bringing it to her 10 ſign?ꝰ Depones they never did, nor did ever the Depo- 
nent make a doubt of it, or put the Queſtion to them. Now it is ſub- 
mitted. to your Lordſhips, if ſuch an able Agent as. Mr. Wigbt 
would have omitted to ask ſuch a material Queſtion at them, when 
It was poſitively affirmed in the Reaſons of Reduction, that no previ- 
ous Directions were given, if he had not been directed by his Client, 
Gilleſpie, not to put any ſuch Queſtion, as he, Gilleſpie, well knew 
. Lolo ally 5150 OA 2007 NEARS £707. 
The Reaſon of putting this Queſtion to Mr. Wight was, that Mrs. 
Renton, who was a Gentlewoman of great Probity, told poſitively 

| that 
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That ſhe had never given any b about drawing the Diſpo- 
ficion, nor made any Agreement about the Sale of the Lands, prior 
to the Diſpoſition. is 

It confirms this alſo, that, though he, Gilleſpie, was ordained, 
on the 8th of January 1748, to produce the Adjudication and 
Bonds, Oc. he had affecting the Lands, he did not obtemper that 
Interlocutor, but allowed the Proceſs ro fleep till both the inſtru- 
mentary Witneſſes were dead, the laſt of whom died in or about 
the Year 1750, as Mr. Wight depones, at the Head of p. 26th of 
the State And he, Gilleſpie, had no Want of Money at this time 
to carry on his Proceſs. 

It is true the Purſuer alſo allowed it to fleep, having material 
Buſineſs in England, whither he went in the 1749, and where, ex- 
cept a few Weeks, he remained till the 1756, when he wakened 

the Proceſs, as has been ſaid. 
As there is no Evidence of any prior Agreement about the Sale, 
or of Directions given for drawing the Diſpoſition, but ſeveral Pre- 
ſumptions to the contrary; and from her Diſtreſs with Sickneſs, 
your Lordſhips may judge whether ſhe was fit to tranſact ſuch a 
complex Affair, without any Man of Law to aſſiſt her. For it ap- 
pears, by the Oath of Marion Lockhart, p. 12, near the Foot, that 
there were no Men with Mrs. Renton, the Day the Lands were 
faid to be ſold, but Fohn Gilleſpie, Richard Dick, Robert Brownlee, 
and Alexander Renton, her Son, who is a weak Man, and but a Ma- 
fon, and was alſo on G1lleſpie's Side. | 

Here there was to be a Count and Reckoning with Gilleſpie, for 
_ eleven Years Poſſeſſion of Rents, ſome Years 600 Merks, ſome Years 
Boo Merks, and he fell to get Credit for the Annualrent of five 
different Bonds, granted for different Sums, and at different times, 
five heritable Bonds and an Adjudication are to be ratified, though 
the perſonal Obligements, granted by her for borrowed Money, were 
null. The Huſband was to be diſcharged of both the principal 
Sums and Annualrents, ſince both were to be paid. The Sum pay- 
able for the Land was to be adjuſted, and that to be divided a- 
mong her Children, in different Sums from theſe ſhe had formerly 
allotred to them, and payable at another Period. The Rents 
payable by the Tenants. were to be aſſigned to Gilleſſie, and the 
Houſe and Yards, ſome Lands and Caſualties, reſerved to herſelf for 
Life; in place of the Annualrent of Part of the Price payable to her 


Children after her Death, a proper Security ſhould have been put in her 
| | Hand 


- 
— 
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Hand for ſecuring her Liferent Poſſeſſion; and for the Payment of 
the Remainder of the Price, a Progreſs was to be delivered. We 
are in your Lordſhips Judgment, if ſhe was in a Caſe to adjuſt all 
theſe Things, without any Perſon to aſſiſt her, yea, if we may not 
be believed, when we affirm what ſhe did affirm, viz. that ſhe did 
not underſtand what they read to her, though it had not been read 
in a Hurry, which we were informed was the Caſe. The Extract of 
this Deed conſiſts of ten folio Pages of cloſe Writ. So the fourth 
Reaſon of Reduction is proved in all its Parts. {3 
The fifth Reaſon of Reduction is the Price, which is 19,600 : 
Merks, is but fixteen Years Purchaſe, and a fourth of the Rent of 
the Lands, they being then worth 1207 Merks, at the Time of 
the Diſpoſition in the 1732, as appears from a Rental made up from 
the Tacks then ſubſiſting, and in Proceſs ; by which ſhe was egre- 
giouſly leſed; for ſhe was offered twenty-four: Years: Purchaſe, by 
her Superior, Mr. Lockhart of Gleghorn, ſome time before the Diſpo- 
ſition to Gilleſpie, as appears by the Oath of Allan Colquhoun, Writer 
in Edinburgh, who was Mr. Zocthart's Nephew, and Doer, p. 27, 
at the Middle, and he depones, that Mr. Lockhart: thought that e- 
qual to 25 Years Purchaſe, as he was intitled toa Year's Rent, as Su- 
perior ; ſo this is not a conjectural Value, ſince it was actually offered 
to her: It comes to 28,968 Merks, that is, 9368 Merks more than 
Gilleſpie was to pay for them; and near eight Years Purchaſe, more 
than he was to pay. 15 | 
Mr. Tailfer of Symington, (p. 28, of the State, near the o_ de- 
pones, he paid upwards of twenty-three Tears to Mr. Lockhart for the 
Lands of Symingrton, the half of which hold of the Crown, and half wat 
zo hold of Mr. Lockhart, and that this Purchaſe was made twenty Tears 
before deponing, (which was in July 1758 f that theſe Lands are about 
four Miles from Greenhill ; aud that the Lands of Windalls, which lie 
betwixt the Lands of Symington and Greenhill, were fold at twenty-- 
nine Tear Purchaſe, about three Tears ago, that he 1s Superior of them, . 
and has a Feu-duty paid out of them. And being. interrogate how many - 
Years Purchaſe the Land of Greenhill were worth in the 11732, de- 
pones, they were near about twenty-four Years Purchaſe, giving as a 
Reaſon, that he had the Offer of the Lands of Troloſs in Crawford- 
muir, which is above fourteen Miles from the Lands off Greenhill, - at 
twenty-four Years Purchaſe, about that Time ; and ſome Years before 
that Time he purchaſed the Lands of Panbrek, at twenty-three Years 
' Purchaſe, from Dean of Guild Wightman, about twenty-ſeven Years 
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Mr. Brown of Edmonſton (J. 28. at the Middle) depones, he 
bought the Lands of Edmonſton from Mr. Lockhart of Carnwath in 


the 1719, paid more than twenty-one Years Purchaſe for the Property of 


them, holding of Carnwath, and that Edmonſton is about ſeven or eight 


go, which Lands lie in the Pariſh of Auchinleck, about nine Miles from 
Greenhill. This Purchaſe was made a Year after that in queſtion.. 


Miles from Greenhill. That he bought the Lands of Whatphill, in the © 


Pariſh of Crawford, from George Bryden, at twenty-ſeven Years Pur- 


chaſe, in the Year 1738 ; and that he thinks theſe Lands are about ſix 


or ſeven Miles from Greenhill. 
The Lands of Thankerton, . which march with Greenhill, were 


ſold for twenty-five Years Purchaſe, in the 1748 or 1749, and ſince 


ſold again to my Lord Hyndford, for above thirty Years Purchaſe, by 


the Depoſitions of Mr. Fohn Smith and Mr. Wight, in Pages 24 and 
25 of the State. And Mr. Snith depones, that the Tenants of 
Thankerton paid only half the Ceſs, and none of the Stipend ; where- 
as, in Greenhill, the Tenants pay the Stipend and the whole Ceſs. 
By a Certificate from the proper Officer in Proceſs, it appears, that 
the Lands of Litilegill were proved before your Lordfhips to be 


worth thirty-one Years Purchaſe, and were bought at that Price 


ſome Years ago, and they are within three Miles of Greenhill, as ap- 


pears by the Depoſitions of Mr. Wight, p. 27, and Mr. Allan 
Colquhoun, p. 28; and Mr. . Colguhoun ſays they held of a ſubject 


LOO. | 
James Greenſhields of Dumbraxhill (p. 29, at the Foot) depones, 


— 


that his Father paid for the Lands of Hill and Bog in Laſmahuge, 


5250 Merks, which comes to above twenty- nine Years Purchaſe of 
the Rent, and he pays of Feu-duty to Sonebyers, his Author, ten 


Merks yearly... This was in 1727, five Years before this Purchaſe of 
Gilleſpie's, and theſe Lands lie within fix or ſeven Miles of Green- - 


hill. | 

Gavin Hamilton of Alton in Laſhmahuge (p. 38, below: the Middle) 
depones, that theſe Lands of Alton were purehaſed by his Father 
and Grandfather alſo in the Year: 1727, for 9500 Merks, from the 
Curators of the preſent Mr. Vere of Stenebyers, which comes to 
thirty-one Years Purchaſe of the then Rent, the Particulars of 
which he mentions. - He ſays he learned what the Rent was 
from the Lady Sronebyers, who was: one of the Curators and the 


chief Manager. 
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That Lady is one of WA Underſtanding, and Accu- 
racy, that the Defenders, ſome of whom have the Honour to be 
known to her Ladyſhip, we believe will have no Doubt of the Rent 
from her Ladyfhip's Authority. The Lands pay alſo a Guinea of 
Feu-duty. to Mr. Vere, their Superior. Theſe Lands lie at the ſame 
Diſtance from Greenhill with the former, and were purchaſed the 
fame Year. 

When your Lordſhips then ſee, that, in this Country, Land, 
as far back as the 1719, was ſold, holding of a Subject, above 
21 Years Purchaſe, and in the 1727 at 29 and 31 Years Pur- 
chaſe, joined-to the other Sales mentioned above, you will have 
no Doubt but the Lands in queſtion were worth 24 Years Purchaſe 
in the 1732, eſpecially when it is conſidered, that it is in Proof, 
that the Lands of Greenhill have paid the Rent from the 1722, 
till the Time of the Witneſſes deponing in 1757 and 1758, that 
is, thirty-five Years, once in the Year, without a Farthing De- 
duction for Ceſs, Feu-duty, Miniſters Stipends, Schoolmaſters Fees, 
or Reparation of Houſes ; and their Value is confirmed by their 
being actually ſold. for 30,000 Merks, in the 1753, to Mr. Macharg 
of Keirs, which is near 25 Years Purchaſe, which is the Value their 
Superior-put on them ; and they were ſold again, in the 1756, at 
34,200 Merks, to his Grace the Duke of Douglas, which is 28 
Years Purchaſe. 
John Gilleſpie, to conceal the Value of the Lands at the firſt Set 

of the 800 Merks afligned to him by the Diſpoſition, got 800 
Merks of Rent, and 48 J. Sterling of Graſſum, as appears from the 
Tenants Oaths who paid it, viz. Daniel Carmichael (Page 18 near 
the Middle) depones, That they paid him, for every Plough, 12 J. 
Sterling of Entry-money, and there are four Ploughs ; and with 
him concur William Taylor and Alexander Moriſon. This Set was 
in the 1746, and was for eleven Years; now 48 /. paid at the Be- 
ginning of the eleven Years Tack, produces of Intereſt, by the End 
of the Tack, 26 J. 8 s. without counting compound Intereſt, which 
the Receiver of the 48 J. really has; theſe two make 74 J. 3 5s. 
that is 1339 Merks, which exceeds 1100 Merks in 239 Merks; 
conſequently, when Gilleſpie got 48 J. of Graſſum, and his 800 
Merks yearly, for an eleven Years Tack, he got more than goo. 
Merks, ſo the 800 Merks of Rent aſſigned, was worth more. But 
Gilleſpie, inſtead of taking more Rent, he took the Graſſum, of 
which there is no Mention made in the Tacks, to conceal the Va- 
lue of the Lands, and to prevent the Reduction, though he qua- 

lifies 


| " +: Off 
lifies his Warrandice of the Tacks with this Exception, that if the 


Lands-are evicted from him, the Tacks are void and null, which 


ſhow he was afraid of the Reduction prevailing : So it was enorm 
Leſion to take theſe Lands for 19,600 Merks, which were worth, 


and for which ſhe was offered, 24. Years Purchaſe, or 28,968 Merks. 


And, ſurely, their ſelling at higher Sums afterwards, will not ſup- 
port the Deed, but ſtrengthens the Evidence of their being worth 


24. Years Purchaſe before, which is ſufficient. to ſupport the Re- 


The Anſwer to this has been, that Lands being ſold below their 


Value, is no relevant Reaſon of Reduction. Replied, but it is in 
this Caſe, where it is joined. to theſe other, viz. the Seller was a 
Woman veſtiza viro, abſent from her Huſband, in great Diſtreſs 
with Sickneſs, ſo as to be incapable of tranſacting ſuch an Affair, 
drawn in to- do it, remotis arbitris, and the Leſion and Impoſition 
ſo groſs. | | 5 5 | 
Ie is objected by the. Defenders, that the Purſuer has no Title to 
infiſt in this Proceſs, becauſe he is only Truſtee for Alexander Ren- 
ion, and Charles his Son, who have given up, all Intereſt in the 
Lands of Greenhill, and in this Proceſs of Reduction, by a Submiſ- 
fion entered into betwixt them and Fohn Gilleſpie, of Date the 28th 
of April 1752, by which they referred the final Determination of 
the preſent Proceſs. of Reduction, to Mr. Robert Macqueen Advo- 
cate, who, at Edinburgh, in the Month of November thereafter, re- 
pelled the Reaſons of Reduction, and aſſoilzied the Defender, Gil- 
leſpie, and are now ſeeking their Share of the 4900 Merks, the Re- 
ſidue of the Price, in the Ranking of Gilleſpie's Creditors. 


| Anſwered, Here is a new Evidence of Gilleſpié's Fraud, and of 
Alexander Renton's Weakneſs, Gilleſpie: aſſumes a Power of ſubmit- 


ting, when he had it not, being then Bankrupt in Terms of the 


Act 1696, viz. on the 28th of April 1552, the Date of the Sub- 
miſſion. That he was Bankrupt that Day, appears from the Depo- 
fition of Mr. John Smith, Truſtee for Gilleſpie's. Creditors, Page 23 
of the State, and from the Depoſitions of other Witneſſes, 
taken in the Ranking of Gzlleſpie's Creditors, .to which this Proceſs 


and 24 


js remitted, and from the Diligences at- the Creditors Inſtance, 


there produced, that Captions were out againſt him in the Begin- 
ning of March 1752, and that hie was. abſconding on that Account, 


for -which your Lordſhips, in that Proceſs, reduced a Sale of. the 


Stocking of one of his Farms, a Submiſſion and -- Decreet-arbitral 5 
following upon it, for eng Price, all dated the 25th of 


April 


' 16 J 


Hpril 1552, that is, three Days before the Date of this Submiſſion. 


80 Gilleſpre, in this, impoſed on Mexnnder Renton ; for, if the De- 
creet-arbitral had gone againſt Gilleſpie, his Creditors would not 
have been bound by it, nor would have Rood to it; To here Gul- 


leſpie might gain, but could not loſe, and Mexander Renton and his 


Son could not gain, but might leſe:: So, ſince Gilleſpie and his 
* Creditors were not bound, neither can the Renton be. 

This Submiſſion is entered into by Charles Renton, -a Boy of ſix- 
teen Years of Age (being born the 22d of November 1736, as appears 
from a Certificate of his Age, in Proceſs, from the Seſſion-clerk of 
Carmichael) Son to Alexander Renton, Maſon in'Leadhills, with Con- 
ſent of his ſaid Father and Adminiſtrator in Law, and the ſaid Alex- 
ander Renton, as taking Burden on him for his ſaid Son, on the one 
Part, and John Gilleſpie on the other, and refers all Clags and Claims, 
preceeding the Date of rhe Submiſſion, berwixt the faid Charles and 
John Gilleſpie, and particularly, the Proceſs of Reduction of the Diſ- 
poſition from Mary Toumg to John Gilleſpie, Mr. Macqueen is ſole 
Arbiter. This Submiffion and Decreet, are wrote by James New- 
Big ging, Servitor to David Wight, Writer in Edinburgh, at Lanerk 
and Edinburgh, of the Dates above mentioned. 


Pending this Submiſſion, in which the Reaſons of Reduction, 


given in ro the Proceſs in the 1747, were produced, Alexander Ren- 
ton, the Father, was fo ſupinely negligent, that he demanded no 
Proof of his Mother's Sicknefs, at the Time of her granting the 
Diſpoſition, nor that the Lands were of far greater Value than what 
Gilleſpie was To pay for them, nor of any other of the Reaſons of 
Reduction as appears from the Depoſition of Mr. Macaucen, at the 
Foot of Page 14, and the Head of Page 15 of the State. Yea, he 
further Aæpones, That ro the beſt of his Remembrance, he recommended 10 
the Doer for the Renton'r, at different times, when he had occaſion 10 


fee im, 10 "bring whit Proof they had to offer of their Reaſons of Re- 


Auction; that at Taft he had a Mecting with the Rentons themſelves, 
were, to the 'beſt of the Deponen!”'s Remembrance, their Doer was alſo 
preſent, at which time the Deponent asked them, if they intended to bring 
an) Proof of their Reaſons of Reduction, to which one or other of them 
ailf wered, that they intended io bring no Proof, as they expected to find 
none. Now, after what has been proved of Mrs. Renton's Sickneſs, 
and of the Value of the Lands, which Alexander Renton knew as 
well as the preſent Purſuer, and when the Arbiter was ſo juſt ro the 
Minor, whoſe Reaſons of Reduction he ſaw ſtrong, if they could 1 

his: | proved, 
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| :proved, as to recommend it to his Doer, to bring what Proof they 


had to offer of them, and to enquire at Alexander Renton, if he had 
any Proof to bring, yet, notwithſtanding all this, they brought 
none, but on the contrary, ſaid they expected to find none: This 
was ſupine Negligence with a Witneſs, to call it no worſe. 

And as there was no Proof of the Reaſons of Reduction offered, 
the Arbiter repelled them, and very wiſely and juſtly adds this Rea- 
ſon for repelling them, becauſe not proven. Then he finds the 


Diſpoſition to Gilleſpie good, and ordains Charles io convey all Right 


he has co the Lands, by the Purſuer's Back-bond to his Grand- 


mother, Mrs. Renton. Such ſupine Negligence in an Adminiſtrator 

zin Law, would have relieved the Minor from this Decreet, to his 

enorm Leſion, though he, with Conſent of his Adminiſtrator, could 

have legally ſubmitted ſuch a Queſtion about his Heritage; on this 

_— there is no Need here for arguing that general Point of 
I 


Law, if a Minor, with the Conſent of his Adminiſtrator in Law, 


can ſubmit ſuch a Queſtion. 


Further, Gilleſpie impoſed on Alexander Renton, in making him 
aſſume a Power which he had not, that is, to authorize his Son to 
ſubmit his Claim to the Lands of Greenhill, and the Proceſs for re- 


ducing Gilleſpie's Diſpoſition to them; for the Purſuer was Curator 
Boni, as to that Subject. Mrs. Renton, after her Huſband's Death, 


becauſe her eldeſt Son, Alexander, had acted ſuch a Part, as to be 
a Conſenter to her Diſpoſition of the Lands to Gill;ſpie, for a Sum 
far below the Value of them, and had taken of the {mall Price re- 


maining, 2500 Merks to himſelf, irrevocable by her, though the 


and her Huſband, and her other Children, had been ftarving, diſ- 
poned the Lands, and Proceſs of Reduction, and the remaining 
Price of the Lands, in caſe he did not prevail in the Reduction, to 


her ſecond Son Villiam, in truſt, and when he was going abroad, 
out of the Country, ſhe ordered him to transfer both to the Purſuer, 


who had, as a Friend, aſſiſted her in the Reduction, and at her 
earneſt Intreaty, he accepted of the Conveyance from William, of 
both Lands and Proceſs, and alſo the Price of the Lands, in caſe of 
the Reduction not ſucceeding, and the Purſuer gives a Declaration 


of Truſt and Obligement, of the following Tenor: He declares he 


holds the Lands, Sums, and Proceſs, in Truſt, for the ſaid Mary 
Young, and obliges himſelf, his Heirs, Oc. to denude himſelf ef 
the ſame, whenever required ſo to do, by a Writ under her Hand; 
and failing her, by deceaſe, without any ſuch Order, to 8 

| them 
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"then he obliges him, and his Heirs, to cauſe carry on the ſaid Pro- 
ceſs of Reduction judicially, or by Submiſſion to Arbiters, as he 
ſhall ſee cauſe ; and in the Event of prevailing in the faid Reduction, 
to ſell the faid Five Pound Land of Greenhill, with the Pertinents, 

and out of the Price of them, to pay the Debt contracted for car- 
rying on the faid Proceſs, in the firſt Place; and in the ſecond Place, 

to pay the Debt due to Fohn Gilleſpie ; and, in the third Place, to 

pay to three of her Children therein named, 6400 Merks, and he 

Remainder of the Price, if any be, to Charles Renion, her Grand- 

fon, at his Majority, and the Annualrent of it during his Minority; 
and in caſe of not prevailing in the Reduction, he is bound to diſ- 

tribute the Remainder of the Price ta her Children, in other Pro- 

portions, as therein mentioned. This being the Nature of the Pur- 

ſuer's Back-bond, which is in Proceſs, it is plain, that though he 

is a ſimple Truſtee, as to Mary Young, and bound to denude when- 
ever ſhe pleaſed, but after her Death, the Lands remain in his Per- 

ſon, and he is taken bound by her to proſecute the Reduction and 

fell the Lands, in cafe of prevailing, and to diſtribute the Price in 
Manner above ſet forth, to her Children and Grand-child, bur is 

not bound to denude of the Lands at their Deſire, nor ſo en AS 

to take their Direction in managing the Proceſs, for ſhe well knew, 

that her eldeſt Son was but a weak Man, and was entangled by his 

Conſent to the Diſpoſition impetrate from her; and therefore, ſhe 

would not. truſt the Concerns of his own Son Charles, to him, bur 

entirely to the Purſuer, who is not ſo much as to give him the Re- 
mainder of the Price till he is. Major, and. ſo out: of his F ather's 
Curatory, which he now is. 

Her Son Alexander's Conduct, in the above Submiſſion, fi 
the Neceſſity and Prudence of her not truſting the Concerns of her 
Grandſon Charles, te his Management ; fo it is evident, the Purſuer is 
Curator bonis, for Charts, as to this Subject, and conſequently the 
Father could not, as Adminiſtrator, authorize him to ſubmit his 
Claim to it, and fo this Submiſſion and:Decreet-arbitral is not bind- 
ing on Charles, and far leſs on the Purſuer, and fo is no Bar to the 
Purſuer's infiſting-in this Reduction. 

This Objection fell to be anſwered in the Beginning of this Me- 
morial, before inſiſting: on the Reaſons of Reduction but the An- 
fwer was poſtponed, till the Proof of Mrs. Reuton's Sickneſs, and of 
the Value of the Lands, were firſt ſet forth to your Lordſhips, by 


which we have only to refer to them, to ſhew * Garlehs Intereſt 
Was. 


73 


Back-bond. 
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was neglected, in not taking a Proof of them, whereas otherways, 
it would been neceſſary to have ſet forth the Subſtance of the Proof 
of thefe two Articles in anſwering the Objection. 

The Defenders further added, that Alexander and Charles were 
inſiſting for their Shares of the 4900 Merks, the Remainder of the 
Price of the Lands by the Diſpoſition, which is paſſing from the 
Reduction. | | 

Anſwered, This was only by Alexander, during his Son's Mino- 
rity, and before the Purſuer wakened this Proceſs ; but fince that 
time, Alexander has not inſiſted in that, and Charles has been hearty 
in carrying on the Reduction, he has been diligent in getting Infor- 
mation, and getting Certificates, which the Purſuer wanted for car- 
rying on the Proceſs, and given the Purſuer many Thanks for his 
Care of his Intereſt in this Proceſs. The Father was terrified by the 


Defenders and their Doers, by their telling him, that though his 


Son got free of the Decreet-arbitral, as a Minor, yet he, who took 
Burden for him, would be ſurely liable for the Damage, which Gi, 
leſpie, or his Creditors, would ſuſtain, by his Son getting free of the 
Decreet, that he was glad to do any thing they deſired him, con- 
cealing from him, that Gilleſpie had not a Power to ſubmit at the 
Date of the Submiſſion, and ſo he was free, as well as Gilleſpie's 
Creditors ; ſo neither is this any Bar to the Purſuer's Proceeding. 
As the Purſuer undertook this Commiſſion for' his Couſin's Widow, 
he thinks ir his Duty, as it is his Inclination, to prevent her Poſte- 
rity being defrauded by the Horke Couper Gilleſpie, of 14,600 
Merks, for advancing 700 Merks, and is bound to do it by his. 

A ſixth Reaſon of Reduction was another fraudulent Tmpoſition, 
diz. that the poor Gentlewoman had no ſeparate Obligation for the 
Remainder of the Price 4900 Merks; and for her Liferent Poſſeſ- 
ſion of the Manſion-houſe, Yard, and Office-houſes, and of the 
Lands reſerved to herfelf in the Tenants Tacks; as alſo, the haill 
Duties, Kains, Caſualties, and Services, due and payable by the 
Fenants, except the Sum 800 Merks aſſigned to 7% Gilleſpie, 
which are all reſerved to her in the Diſpoſition. 


The Conſequence of this was, chat, though there was ſuch a Part of the 


Price owing, yet ſhe having nothing to ſhow for it, ſhe could not make 
it a Fund of Credit when ſhe needed Money, as indeed ſhe did, and 
this was the only Fund ſhe had when the Land was diſponed away. 
Surely, no Perſon of common * would have parted Po 

. their. 
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their Lands, without getting N Price, or getting into their 
own Hand an Obligation from the Buyer, for the Part of the Price 
unpaid, that they might thereby compel the Buyer to pay, or aſ- 
ſigu it to whom they pleaſed, and deliver the Buyer's Obligation a- 
long with the Aſſignation. 

Another Conſequence of this was, that ſhe knew not what the 

Remainder of the Price was, nor what Part of it was ſettled on her 
Children, neither did ſhe know how the Manſion-houſe was re- 
ſerved to her by the Diſpoſition all the Days of her Life: So John 
Gilleſpie took it from her the Year after the Diſpoſition, made her 
Furniture be carried to the Door, where much of it rotted, for ſne 
had not Room for it, and the Tenants would not allow it Houſe- 
room, and he has kept Poſſeſſion of the Houſe ever ſince, by which ſhe 
was obliged to live in one of the Office-houſes, whereby her Furniture 
was much damnified, and ſhe almoſt ſtarved, who was render, and 
not uſed to live in ſuch a Hutt ; ſhe had no other the remaining 14 
Tears of her Life. So unjuſt was Gilleſpie, that, though his Agent, 
as we have been informed, deſired him to give Mrs. Renton the 
Manſion-houſe, he refuſed it; and Mr. Wight, in his Oath, (. 
27. near the Top) ſays, it is more than probable that he adviſed 
him to do it, as he thinks he ought to have done ſo. 
Another Injury ſhe ſuffered by want of a ſeparate Obligation for 
what was reſerved to her, was, that in the 1738, he took from her 
the Superplus-teinds, which come to 87. Scors a Year, and which is 
reſerved to her by the Diſpoſition, which he has detained ever 
ſince, as appears from his Receipts to his Tenants, contained in 
their Receipt-books in Proceſs. 

So ſenſible was Gilleſpie of the Neceſſity and Advantage of keep- 
ing her in the Dark as to the Terms of the Diſpoſition, that he 
gave her ſome Money, viz. the Sum of about 4/7. Sterling, for 
which he ſought a Diſcharge of the Annualrent of goo Merks, 
which he faid ſhe had Right to by rhe Diſpoſition ; but ſhe would 
by no means give a Diſcharge of the Annualrent of ſuch a ſmall 
Sum, telling it was impoſſible, bur there was mere remaining of 
the Price; yet he would not ſhow her the Diſpoſition, for which ſhe 
would give no Diſcharge ; and he chuſed rather ro want the 
Diſcharge chan ſhew her the Diſpoſition ; yea ſhe could never learn 
the Terms of it till it was produced in this Proceſs, which her Huſ- 
band raiſed at her Deſire ſoon after his Return to Scotland. The 
Defenders aſked where we got this Anecdote of the 4/. Anſwered, 

a from 
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from Mrs. Renton, during the Dependance of this Proceſs, while 
ſhe lived. And we mentioned it, to do the Defender the Juſtice 
to acknowledge ſuch a Sum was given her by Gilleſpie, which will 
ſo far extinguiſh the Annualrent of the 900 Merks payable to her 
by the Diſpoſition, which they have to pay, though they ſhould 
be aſſoilzied from the Reduction; but if they will not admit this, 
then not a Farthing of the 900 Merks is paid from the Date of the 
Diſpoſition till now. The Anſwer to this Reaſon was, that the Diſ- 
poſition was burdened with 4900 Merks, and the Liferent Provi- 
ſions were reſerved in it, which was better than any ſeparate Ob- 
ligation. Replied : A ſeparate Obligation ſhould been alſo granted 
beſides the burthening Clauſes in the Diſpoſition ; and no Perſon 
of common Prudence would have ſigned the Diſpoſition withour 
it; and had her Huſband been prefent ſhe had not been thus 
treated. Another Anſwer was, that ſhe might have had it, if ſhe 
had aſked it. Replied: This ſhows how weak ſhe was not to ask 
it, if ever ſhe made any ſuch Bargain as this Deed ſuppoſes, and 
how juſt it is to reduce ſuch a Deed made by her in her Huſband's 
Abſence. A 7th Reaſon: It is alſo an Impoſition on her, that 
though ſhe gives abſolute Warrandice for the Lands, yet the gives 
up the whole Writs per aver/ionem, as all ſhe has in her Cuſtody, 
without calling them a compleat Progreſs, or Gilleſpie's accepting 
them as ſuch, and without an Inventar. Surcly no Perſon, aſſiſted 
by any Man of Buſineſs, would give up Papers in a Sale, without 
an Inventar, or the Buyer accepting them per averſtonen, as a com- 
plear Progreſs. This ſhows how ſtrangely the poor Wife was ma- 
naged in her Huſband's Abſence. 

The 8th and laſt Reaſon: She was impoſed on in diſtributing 
the Remainder of the Price, contrary to her former deliberate In- 
tentions, in ſo far as ſhe makes it payable to the Children, and bear 
Annualrent to them, the firſt Term after her Deceaſe, whereas by 
her Bonds of Proviſion formerly granted to them, they were only 
payable the firſt Term after her and her Huſband's Deccaſe. By 
this her Huſband, if he had ſurvived her, had been a Beggar; for 
he had nothing elſe to live upon when the Land was gone, but the 
Annualrent of the Price unpaid, which is all given to the Children 
by this Deed, when {he dies. Thus ſhe gave away his Right to 
the Liferent of the Lands which he had ure mariti. 

She injured herſelf and her Huſband roo, by giving 2500 Merks 


of the Remainder of the Price unalterably to her Ms ni A- 
CNumuot, 
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lexander, by which neither ſhe — her Huſband together, could 
touch the Fee of that Sum, nor make it a Fund of Credit, though 
they had been ſtarving. This was a moſt irrational Deed, where 
they had nothing to live upon but the little Poſſeſſion reſerved to 
her by the Diſpoſition, while ſhe lived. „ 

But, ſays the Defender he had no Concern in her Diſtribution 
of the Price among her Children; ſhe was authoriſed by the Huſ- 
band to do it, and it was a wiſe and rational Act. Replied: 

From what is faid, your Lordſhips may judge, whether it was 
wiſe or rational, or juſt; and it was ſurely contrary to her former 
deliberate Intentions in 1725 and 1731, when ſhe ſettled Provi- 
ſions on the younger Children; for all was alterable by her, and 
none of them were payable, or bore Annualrent, till after her Huſ- 
band's Death, as well as her own; whereas here ſhe made all the 
Proviſions payable to them, and ro bear Annualrent after her own 
Death, and gave away 2500 Merks unalterably: And that Gilleſpie 
was concerned in giving this 2500 Merks unalterably, will appear 
from what follows: Gilleſpie was fo ſenſible of this Deed being ſub- 
ject to Challenge, by reaſon of the great Advantage he took of Mrs. 
Renton in her Huſband's Abſence, and ſeemingly dying with Sickneſs, 
that he procured her eldeſt Son to ſign Conſenter to it, though he 
had no Concern in the Lands, they having fallen to her after her 
Marriage, by the Death of herBrother, and ſhe had made no Settle- 
ment of them upon him. But, in order to draw in the weak Lad, 
they concerted the Diſpoſition, ſo as to give him 2500 Merks of the 
Price unalterably ; and a few Weeks after the Diſpoſition was ſigned, 
Gilleſpie pays him 500 Merks of the 2500, as appears by his, Alex- 
ander's Receipt and Obligement in Proceſs, dated March 19th, 1733, 
in which he owns, that he had now received 500 Merks of 2509 
Merks, payable to him only at his Mother's Death, and obliges 
himſelf to pay the Intereſt of it to Gilleſpie, during his Mother's 
Life; and what Intereſt is unpaid at his Mother's Death, he ob- 
liges himſelf to allow 7ohn Gilleſpie, in the Fore-end of the Sum then 
payable to him, by which he was {till in Gz#leſpie's: Reverence, not 
having Money to pay him the Intereſt during his Mother's Life. 
This was a great Matter to him who was then in pinching Circum- 
ſtances. And this Deed is wrote by Robert Brownlee, who wrote 
the Diſpoſition from Mrs. Renton, and witnefled by him and 
Richard Dick, the Witneſſes alſo to that Diſpoſition. This is a: 
Key to his. ſigning. Conſenter; but we are. apt to believe, he 

did 


to get the 2500 Merks to Alexander, they formed another Deed, 
the ſame Day the Diſpoſition was ſigned, and got her to ſign 
it, which was reſtricting the Proviſions of Villiam, Jean and Janet, 
from 1000 Merks, to 800 Merks each; but makes them payable to 
them, the firſt Term after her own Deceaſe, though formerly they 


were made payable only the firſt Term after the Death of the 
longeſt Liver of her and her Huſhand, and annuls a Proviſion of 


300 J. Scors in favours of her Son John. By her making the Provi- 
ſions payable the firſt Term after her own Death, inſtead of her 
own and her Huſband's, it is evident, ſhe did not know what ſhe 
was doing; for ſhe was a moſt dutiful Wife, which appears, from 
her granting Infeftments of Annualrent on her Land, for Payment 
of his Debts; ſo the Diſtribution of the Price was moſt irrational. 
Further, it was moſt imprudent to ſuſpend the Payment of the 
| Remainder of the Price till her Death, for thereby ſhe left herſelf 
neither Money, nor a Fund of Credit; and ſo ſhe was unable to ad- 
vance any Stock to her Son William, which obliged him to take on 
to be a Soldier: Neither could ſhe advance any Money for Portions 
to her Daughters, which was a Loſs to them; and, by this, Janet, 
though married, has not got her Proviſion to this Hour; ſo if ſhe 
intended to ſell, or had good Reaſon for ſelling the Land, ſurely ir 
behoved to be, to get Money or Credit, for the Service of herſelf 
and Family; but here the gave away the Land, Money and Credit, 
during her Life; but hereby Gilleſpie firſt defrauded her, and then 
artfully ſtripped her of the Means of getting Redreſs. She had no 
Debt, and her Land had no Incumbrance, but that owing to Gil- 
leſpie, and the Rent of 800 Merks paid his Annualrent duly, and ex- 
ceeded it, though his Debt had been 14,000 Merks. So this Sale, 


and the Term of Payment of the Remainder of the Price, and. the: 


Diſtribution of it, were all irrational. 


Upon the whole, ſhe was impoſed. on and leſed, in being made: 
believe, that the Adjudication led upon her perſonal Obligements 


to pay Money, granted „ante matrimonio, was good, and that the 
accumulate Sum in it was a Debt on her, and in acknowledging, . 
that ſhe was owing Gilleſpie 14,000 Merks, notwithſtanding his In- 
tromiſſion with her Rents, in which the was leſed 2455 Merks, which 
is two Years Purchaſe of the Land. | 


She was alſo leſed and impoſed upon, in giving away her Lands 
for Payment of her Huſband's Debts, and yet not gettingup the Grounds 


of. 


did not know his Mother was ſo much. defrauded. But, in order 


: 
. 
| 
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of Debt, and a Diſcharge along with them, nor ſo much as a Diſcharge 
to the Huſband from Gilleſpie, by his Acceptance of the Deed, and 
the principal Sums in theſe Bonds, were 12,700 Merks, no trifling 
Sum; and as to the Annualrents of theſe Bonds, from their Dates 
to the Date of this Diſpoſition, which came to no leſs than 6514 
Merks, they make no Part of the Price of the Lands, and ſo the 
Huſband is neither formally nor virtually diſcharged of theſe, tho? 
no doubt they were paid by Gilleſpie's Intromiſſions with the Rents, 
prior to this Diſpoſition. She was egregiouſly leſed and impoſed 
upon, in taking ſixteen Years Purchaſe for Lands, which were worth 
twenty-four; and for which ſhe was offered twenty-four; by which 
- ſhe loſt the Sum of 9368 Merks, or near eight Years Purchaſe, 
which, joined to the 2455 Merks, which makes two Years Purchaſe, 
and in which ſhe was leſed in accounting, ſhe got no more than 
fourteen Years Purchaſe for them; whereas, the Lands were 
fold for 30,000 Merks in the 1753, which is near twenty-five 
Years Purchaſe, and for 34,200, in the 1756; ſo that if this Diſ- 
oſition is not reduced, Mrs. Renton, for 700 Merks advanced to 
her by Gilleſpie, loſes 14,600 Merks, that is, the Difference betwixt 
19, 600 Merks, the Price in the Diſpoſition, and the 34,200 Merks, 
their Price in the 1756: And if it is reduced, Gille/pie loſes nothing, 
but gers all Juſtice done him, for he has got 800 Merks paid yearly, 
without a Farthing Deduction, which pays the Annualrent of the 
whole 14,000 Merks, and of the 700 Merks advanced by him, and 
leaves 65 Merks yearly, over and above, not to mention the 48 J. 
Sterl. of Graſſum; and he has not paid one Farthing of the re- 
maining Price of the 4900 Merks, payable at her Death, and has 
had the Annualrent of it lying dead in his Hand, and his Creditors, 
ever ſince, which is twelve Years, and the Annualrent of the 900 
Merks, from the 1732, till now, that is twenty-ſeven Years, by 
which they have juſt now 3600 of dead Annualrents in their Hands, 
and has had Poſſeſſion of all the Lands ſhe poſſeſled, ever ſince her 
Death, which was in the 1747; ſo that he gains, even though the 
Diſpoſition is reduced. F 
She was alſo impoſed upon and leſed by Gilleſpic's not giving her 
a ſeparate Obligation for the Lands and Caſualties reſerved, as there- 
by ſhe had the Manſion-houſe taken from her for fourteen Years, 
and the Superplus Teind for nine Years; as alſo, in giving up the 
Writs of the Lands, withour an Inventary, and without calling them 
a compleat Progreſs, and Gilleſpie accepting them as ſuch, : 
And 
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And, /aſily, in diſtributing the Price, in a Way moſt injurious to 


her Huſband, by giving the Annualrent of the whole remaining 
Price to her Children, after her Deceaſe, though her Huſband had 
been alive, by which he was cut off from his ur mariti in the Lands, 
and would have ſtarved, having no other Fund, and in giving 2500 
Merks unalterably to Alexander, by which ſhe hurt both herſelf and 
Huſband. | | 

And conſidering all theſe Things were done, when ſhe was in ſore 
Diſtreſs with Sickneſs, and ſeemingly at the Point of Death, remo- 
zis arbitris, and had given no Orders for drawing the Deed, nor 
made any Agreement about the Sale of the Lands: When all theſe 
Reaſons of Reduction are joined to the Huſband's Abſence, it is 


hoped your Lordſhips will have no Difficulty in reducing the Deed 


in queſtion. 

There was a Miſtake in accounting in the former Part of this 
Memorial, when it was ſaid, that Mrs. Renton was leſed in 3500 
Merks, when ſhe owned that 14000 Merks were due to Gilleſpic. 
It ſhould have been only 2455 Merks, but the former Sheets were 
caſt off, before this Miſtake was diſcovered; ſo it could not be 
mended, without delaying the ingiving of this Memorial this Day, 
which would have offended the Court, who had been pleaſed, at the 
Deſire of both Parties, to delay adviſing the Caule till To-morrow. 

If it is alledged, that Richard Dick was Mrs. Rentou's ordinary 
Doer, in regard he wrote ſome Papers for her in the 1725, and af- 
rerwards, preceeding the Date of her reſigning this Diſpoſition to 
Gilleſpie. Anſwered, Allan Colquhoun, Writer in Edinburgh, was her 
and her Huſband's ordinary Doer, who was Nephew to her Superior, 
Mr. Lockhart of Cleghorn, and who lived often with his Mother, in 
Mr. Lockhari's Houſe of Viſton, which was within a Mile of Green- 
bill, where Mrs. Renton dwelt, and ſo was well acquainted with her 
and Huſband, of which the Purſuer happens to have one Evidence 
by him, viz. a Tack of Part of the Lands of Greenhill, in the 1722, 


wrote by Mr. Colquhoun, and figned by her and her Huſband. It is 


herewith produced. | 
Indeed, after Job: Gilleſpie had taken out a Decreet of poinding 


the Ground in the 1722, and an Adjudication in the 1723, to cur- 
ry Favour with Gilleſpie, ſhe might employ Mr. Dick to write ſome 
Papers; bur he had been Gilleſpie's Doer in his purchaſing in the 
Debts of Mrs. Renton's Brothers, and in her corroborating them in 
the Year 1720. Mr. Dick writes that heritable Bond, and four o- 
thers, down to the 1731, and he is the Notary to all the Scaſincs, 


ſo it is evident he was Gilleſpie's Doer. | 
1 MICH. MEINZIES. 
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